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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

JUNIPER NETWORKS, INC., a Delaware 
corporation, 
 

Plaintiff, 
 
 vs. 
 
PETER M. SHIPLEY, an individual, 
 

Defendant. 
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) 

Case No. C09-00696-SBA 

PLAINTIFF JUNIPER NETWORKS, 
INC.’S SUPPLEMENTAL BRIEF IN 
OPPOSITION TO DEFENDANT PETER 
M. SHIPLEY’S MOTION TO DISMISS 

Date: No hearing date 
Time: No time 
Courtroom: 3 (Oakland) 
Judge: Hon. Saundra B. Armstrong 
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Pursuant to this Court’s July 27, 2009 Order, Plaintiff Juniper Networks, Inc. (“Juniper”) 

submits this brief to rebut the argument of Defendant Peter M. Shipley (“Shipley”)—raised for the 

first time in his reply brief—that Juniper lacks constitutional standing to remedy Shipley’s 

violations of 35 U.S.C. § 292.   

It is well established that private relators (such as Juniper) have constitutional standing to 

bring suit on behalf of the United States under qui tam statutes such as § 292.1  As the Supreme 

Court has observed, for centuries qui tam statutes have permitted the effective conscription of 

private citizens to assist in enforcing government interests, such as eliminating “massive frauds” 

that might otherwise go undetected.   Vermont Agency of Natural Res. v. United States ex rel. 

Stevens, 529 U.S. 765, 774-778, 781 (2000).  Relators proceeding under qui tam statutes (which 

expressly include § 292, id. at 768 n.1) are deemed to have standing as the agents or partial 

assignees of the United States Government, which suffers injury to its sovereignty arising from 

violation of its laws as well as more tangible injuries (such as those resulting from fraud upon the 

government or the public).  Id. at 771-74.  Accordingly, qui tam suits present a constitutionally 

adequate “case or controversy” even where the relator bringing the suit does not prove a personal 

interest or injury.  Pequignot v. Solo Cup Co., 2009 U.S. Dist. LEXIS 26020 at *15 (E.D. Va. 

March 27, 2009).  (“[A] qui tam statute does not require that the relator suffer an injury before he 

or she pursues an action . . . .”).  Quite simply, there is no constitutional requirement that a relator 

personally suffer injury in order to have standing under a qui tam statute; the relevant injury that 

provides standing in a qui tam suit is an injury to the United States Government.   

Shipley’s argument to the contrary is based upon a recent decision by the Southern District 

of New York (currently on appeal to the Federal Circuit).  Stauffer v. Brooks Brothers, Inc., 615 F. 

Supp. 2d 248 (S.D.N.Y. 2009).  In Stauffer, the defendants moved to dismiss a false marking case 

                                                 
1 Shipley does not (and cannot) dispute that § 292 is a qui tam statute.  Reply at 2.  

Numerous courts (including the Supreme Court) have expressly recognized that § 292 is a qui tam 
statute.  See, e.g., Vermont Agency of Natural Res. v. United States ex rel. Stevens, 529 U.S. 769 
n.1 (2000) (listing § 292 as one of the few “qui tam statutes [that] remain on the books.”); 
Pequignot v. Solo Cup Co., 2009 U.S. Dist. LEXIS 26020, at *15 (E.D. Va. March 27, 2009) 
(“The overwhelming evidence, however, supports the conclusion that § 292(b) is a qui tam statute 
. . . .”). 
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brought against them based on an argument that § 292 “authorizes only competitors actually 

aggrieved by false marking to bring suit.”  Id. at 253 (emphasis in original).  The Court rejected 

this narrow reading of the statute, explaining that although the defendants were “indisputably 

correct that the vast majority of § 292 claims are brought by competitors rather than consumers, 

there is nothing in the text of the statute that compels such a result.”  Id. at 253 (citing cases).  

Nevertheless, the Stauffer court ultimately decided that, in the circumstances presented in that 

case, constitutional standing was lacking because the plaintiff had not adequately pled the 

statutory requirement that the alleged mismarking was made “for the purposes of deceiving the 

public.”  Id. at 254 n.5.  Moreover, the defendants in Stauffer had provided evidence to the court 

(undisputed by the plaintiff) demonstrating that no injury in the marketplace could have occurred 

because the defendants’ competitors used the same alleged mismarking.  Id. at 255.  Because the 

plaintiff could not plead or prove a violation of the relevant statute, it could not establish an injury 

to the United States Government—and therefore could not claim standing as a qui tam relator.  Id. 

The holding of Stauffer is inapposite here.  Unlike the situation in Stauffer, Juniper has 

fully and completely pled all elements of a § 292 violation, including detailed factual allegations 

regarding Shipley’s intent to deceive the public.  See Juniper Opp. at 11-14.  Furthermore, Shipley 

has not—and cannot—submit evidence to rebut the factual allegations of deception and intent set 

forth in Juniper’s amended complaint (e.g., a declaration showing that competitive web or email 

hosting providers mark their websites with the same false markings alleged in Juniper’s amended 

complaint).  Because Juniper has properly pled each of the requisite elements and its factual 

allegations stand unrebutted (unlike the plaintiff in Stauffer), Juniper has standing to bring its 

mismarking claim.   

Shipley’s reply brief also suggests a broader argument—that § 292 is effectively 

unconstitutional to the extent that it provides a cause of action to “any person” suing on behalf of 

the United States without requiring a separate, individualized showing of injury.  Reply at 2.  This 

argument is also incorrect.  As the United States Government stated in its recent filing with the 

Court, Shipley’s reasoning “suggests that would-be relators would lack standing in a broad range 

of circumstances in which Congress intended Section 292(b) to be available.”  United States 
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Motion at 2 (Dkt. No. 36).   Indeed, this precise “as-applied” constitutional argument has been 

rejected by numerous courts.  See, e.g., Pequignot, 2009 U.S. Dist. LEXIS 26020 at *16-*28 

(“§ 292(b) is indeed a qui tam statute, and therefore, [plaintiff] has Article III standing, as a partial 

assignee of the government's claims, to sue [defendant] for violations of § 292”); Harrington v. 

CIBA Vision Corp., Civil Action No. 3:08-cv-251 (W.D.N.C.) (docket showing May 22, 2009 

denial of motion to dismiss on standing grounds (Dkt. No. 16) after extended briefing including 

consideration of Stauffer (Dkt. No. 48)).   

Violations of § 292 clearly result in a “cognizable injury” to the United States.  As the 

Supreme Court has explained, there are at least two types of injuries the United States may incur 

when one violates a qui tam statute like § 292—“the injury to its sovereignty arising from 

violation of its laws . . . and the proprietary injury resulting from the alleged fraud.”  Vermont 

Agency, 529 U.S. at 772.  Either injury is sufficient to create standing.  Pequignot, 2009 U.S. Dist. 

LEXIS 26020 at *27-28 n.15. 

All violations of § 292 necessarily result in the first type of injury—an injury to the United 

States’ sovereignty.  Vermont Agency, 529 U.S. at 771 (“It is beyond a doubt that the complaint 

asserts an injury to the United States—[] the injury to its sovereignty arising from violation of its 

laws (which suffices to support a criminal lawsuit by the Government) . . . .”); Pequignot, 2009 

U.S. Dist. LEXIS 26020, at *27-28 n.15 (“interest arising from violation of law” is “sovereign in 

nature”).  Thus, so long as Juniper has pled the requisite elements of a § 292 violation (which it 

has), an injury in fact to the United States Government exists.  Because § 292 is a qui tam statute, 

this injury to the United States Government establishes Juniper’s standing.  There is no additional 

requirement that a qui tam relator plead a separate and distinct form of injury.   

Moreover, Juniper’s false marking allegations also set forth the second type of injury based 

on Shipley’s fraud on the public.  As the Public Patent Foundation noted in its submission to the 

Court, “[t]he reason why people mark and advertise their products as patented is because they 

expect doing so will provide them some benefit in the marketplace, such as by winning over 

consumers, building a superior brand associated with innovativeness, implying that their product 

has been reviewed and approved by the federal government, or implicitly threatening actual or 
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potential competitors with allegations of patent infringement.” Declaration of Thomas E. Moore 

III in support of Motion to File Amicus Curiae Brief in support of Opposition, Ex. 1 at 3 (Dkt. No. 

33).  Thus, any false marking that is made to deceive the public inherently violates the public 

interest, which is a constitutionally redressable injury in fact.  Vermont Agency, 529 U.S. at 771 

(“proprietary injury resulting from the alleged fraud” is “an injury to the United States”); see also 

Clontech Labs., Inc. v. Invitrogen Corp., 406 F.3d 1347, 156-57 (Fed. Cir. 2005) (noting that 

deceptive false patent marking causes harm because it “misleads the public into believing that a 

patentee controls the article in question,” “externalizes the risk of error in the determination,” and 

“increases the cost to the public of ascertaining whether a patentee in fact controls the intellectual 

property embodied in an article”). 

Although it expressly does not reach the issue, the Stauffer court suggests, in passing, that 

injuries to sovereignty alone may be insufficient to establish standing via assignment under a qui 

tam statute.  Stauffer, 615 F. Supp. 2d at 254 n.5.  Had the Stauffer court elected to fully address 

this issue, however, it would have realized that its suggestion was misplaced.  Indeed, the Supreme 

Court itself has drawn no distinction between the standing conferred by either sovereign or 

proprietary injuries, and has provided that both are equally assignable and sufficient to establish 

standing for a qui tam relator.2  In Vermont Agency, the Court placed absolutely no limits on the 

types of governmental interests that may be assigned to a qui tam relator such as Juniper.  529 

U.S. at 773.  Instead, it held that, regardless of the nature of the injury, qui tam statutes confer 

standing on the relator because they “can reasonably be regarded as effecting a partial assignment 

of the Government’s damages claim.”  529 U.S. at 773.  Courts that have addressed the issue, 

(unlike the Stauffer court) have had no difficulty applying this rule.  See, e.g., Pequignot, 2009 

U.S. Dist. LEXIS 26020 at *27-28 n.15 (“Although some scholars have argued that the 

government can assign only proprietary, and not purely sovereign, interests, the Supreme Court 
                                                 

2 The case cited by the Stauffer court in support of its suggestion to the contrary, Federal 
Election Commission v. Akins, 524 U.S. 11, 18 (1998), does not address qui tam statutes or even 
the general concept of assignability.  Rather, it addresses the issue of whether a group of voters 
had standing to challenge the Federal Election Commission’s decision not to bring an enforcement 
action.  Unlike Juniper, the plaintiffs in that case were not suing on behalf of the United States, nor 
did they claim to have been partially assigned the right to sue for an injury to the United States. 
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made no such distinction in its discussion of Vermont Agency, and this Court declines to adopt this 

distinction.”).  Juniper’s standing as a relator is thus proper and this Court has subject matter 

jurisdiction over Juniper’s claim against Shipley for patent mismarking. 

Finally, some caselaw draws a distinction between two different types of qui tam claims: 

those that are “personal” and those brought on behalf of the United States Government.  See, e.g., 

Vermont Agency, 529 U.S. at 772 (noting that under the False Claims Act, a plaintiff may bring an 

action “for the person and for the United States Government”) (emphasis added).  Where a qui 

tam relator proceeds with a lawsuit solely as an agent of the United States Government (and does 

not also bring a personal claim), that fact alone is sufficient to confer constitutional standing.  

Vermont Agency, 529 U.S. at 772 (“It would perhaps suffice to say that the relator here is simply 

the statutorily designated agent of the United States, in whose name . . . the suit is brought—and 

that the relator’s bounty is simply the fee he receives out of the United States’ recovery for filing 

and/or prosecuting a successful action on behalf of the Government.”) (emphasis added).  Here, 

Juniper is bringing this lawsuit solely “on behalf of the United States,” and is not seeking any 

recovery for any personal injury resulting from Shipley’s statutory violations.  Amended 

Complaint ¶ 1.  This fact alone is sufficient to establish constitutional standing.  

For the foregoing reasons, Juniper respectfully requests that the Court reject Shipley’s 

jurisdictional argument in this case, and hold that 35 U.S.C. § 292 fully complies with the 

constitutional “case or controversy” requirement of Article III. 

Dated:  August 7, 2009 IRELL & MANELLA LLP 

By:   /s/ David C. McPhie 
David C. McPhie 
 
Attorneys for Plaintiff 
JUNIPER NETWORKS, INC. 
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