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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

TYLER DIVISION

ERIC M. ALBRITTON )
)

v. )
) C.A. NO. 6:08-CV-00089

CISCO SYSTEMS, INC.,
RICK FRENKEL, MALLUN YEN &

)
)

JOHN NOH )

********************************************************

ORAL AND VIDEOTAPED DEPOSITION OF
DAVID MALAND

NOVEMBER 3, 2008
VOLUME I

*******************************************************

ORAL AND VIDEOTAPED DEPOSITION OF DAVID MALAND,

produced as a witness at the instance of the Defendant,

and duly sworn, was taken in the above-styled and

numbered cause on the 3rd day of November, 2008, from

9:25 a.m. to 3:15 p.m., before April R. Eichelberger,

CSR in and for the State of Texas, reported by machine

shorthand, at the United States District Court for the

Eastern District of Texas, 211 West Ferguson Street in

the City Tyler and the State of Texas, pursuant to the

Federal Rules of Civil Procedure and the provisions

stated on the record or attached hereto.
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will announce, in regard to the scope of the authorized

testimony today.

MR. WELLS: And Robert Wells, also with

the United States attorney's office in the same role.

THE VIDEOGRAPHER: Will the court

reporter please swear in the witness.

DAVID MALAND,

having been first duly sworn, testified as follows:

EXAMINATION

BY MR. BABCOCK:

Q. Would you state your name, sir?

A. David J. Maland.

Q. And, Mr. Maland, how are you employed?

A. I am the United States District Clerk f r the

Eastern District of Texas.

Q How long have you held that position?

A. Sixteen years and three months.

MR. GIBSON: Mr. Babcock, before we go

any further, can we put our -- just our brief

housekeeping matters on the record? First of all, we --

as you know, we have several depositions that are set

for today. I have the witness fees that were tendered

to Mae Velvin, to Shelley Moore, and to Rhonda Lafitte.

They are all deputy clerks employed by the United States

District Clerk's Office and reside and work or work in
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near the end of the day and they wouldn't record it

until the beginning of the next day?

Q. (BY MR. BABCOCK) Right.

A. Entirely possible.

Q. Okay.

A. That's as much as I can say about it. I'm not

qualified to go forth.

Q. A d you're way ahead of me, so Ms. Parker

is computer-literate, but I not. Okay.

A. I can tell you that t e docket entry, now,

these this docket entry, which is really the docket

entry in question that was modified

Q. Right.

A. -- that does show filing fee, 350, Receipt

Number 1292, there no date connected with it other

than October the 16th.

Q. And of course, that was changed from the 15th.

A. And that was changed. It was originally what

Ms. Thompson, Faye N. Thompson in the parenthetical,

those are her initials.

Q. Okay.

A. What she did was change when I first looked

at it on the computer screen on -- I believe it was

October the 17th.

Q. Right. Yeah.

West Court Reporting Services 800.548.3668 Ext. 1
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Q. And then Ms. Thompson modified it on two

days later on the 17th to reflect 10/16/2007?

A. Yes.

Q. Okay. Fine. And the other -- other than the

date filed, changing it from the 15th to the 16th, and

the modified language --

A. That -- that gets put in automatically by the

computer.

Q. Okay. But my point was, the other language

before modified was the same on the 15th and the 16th,

correct?

A. Yeah.

Q. That was my point.

A. Yeah.

Q. Let me keep going through these e-mails that

you produced for us, which will be great.

A. Very good.

Q. Here's Exhibit 86. Are these e-mails -- is

the government the same as some of these where you start

at the back and go to the front?

A. Start at the back. Yeah, chronologically it

started out with the --

Q. So -- so the first e-mail here would be from

Shelley Moore to yourself on October 18th, 2007, at

9:23 a.m.?

West Court Reporting Services 800.548.3668 Ext. 1
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Page 33
telephonically.

Q. Okay.

A. This is an e-mail conversation.

Q. Right. Okay. "Dear Shelley, check the NEF

for the complaint in that case," you wrote back. "I

believe it shows a date of 10/16. That's the document

that really matters." That's what you wrote back to

her?

A. I did.

Q• And then she writes back to you, "I saw that.

And that is why I was puzzled that the computer showed

the 15th. She must have finished the entry just seconds

after midnight."

A. Yes.

Q• And that's what she wrote back?

A. That's what she wrote.

Q. And did your subsequent investigation show

that what happened here was that Ms. Mathis had started

uploading this lengthy complaint with exhibits prior to

midnight and finished it shortly after midnight?

A. Yes, yes.

Q. And that's what that's what you found

happened?

A. Oh, yes, yeah.

Q. Okay. And that's why it got the date on the

West Court Reporting Services 800.548.3668 Ext. 1
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15th because she had started the filing process on t e

15th?

A. Yeah. Now, there's a document that I want

Q. First of all, is that right?

A. It is right.

Q. Okay.

A. Absolutely. A document that's germane to

this -- let's see if -- it wouldn't be in the e-mails.

It would be in the -- oh, it is in the e-mails right at

the end.

Q. Okay. Let me --

A. This is a fairly important document. It is

that one.

Q. That one.

A. Very good.

Q. Okay. Exhibit 94, and --

A. This is something that we were -- wanted some

written confirmation from our administrative office.

They are located -- their help desk, their -- really the

programmers for this national electronic filing system,

they are in San Antonio, Texas. They cover the entire

country. And we look to them for information as to how

the software operates.

Q. Right.

West Court Reporting Services 800.548.3668 Ext. 1
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writing.

Q. Okay. All right. And under the -- under the

hypothetical, under our case, if Ms. Mathis started

uploading the complaint at 11:30 on the 15th, even

though she didn't hit, as the help desk says, the

"submit" button until 12:01, the nationwide system is

going to create a filing date of October 15th, not

October 16th when she hits the button?

MR. HOLMES: Objection, form.

Q. (BY MR. BABCOCK) Is that right?

A. That's a con -- what you mean by filing date

is -- it's a real term of art here.

Q. Okay. Let me put it --

A. And there's more than one date contained on

the NEF, which is the document that really determines

filing date.

Q. Yeah. But the problem, anyway, is -- and do

you know who on the help desk was helping you on this?

Do you know the name of the person?

A. David might.

Q• Okay. I'll ask David about it. But t e help

desk is telling you that the reason t e 15th popped up

is because Ms. Mathis had started entering the

complaint, which is a lengthy complaint, before

midnight --

West Court Reporting Services 800.548.3668 Ext. 1
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A. Yes.

Q. -- even though she didn't only hit the submit

button until shortly after midnight?

MR. HOLMES: Objection, form.

A. Right.

Q. (BY MR. BABCOCK) Okay. That clears that up.

A. We just wanted something from the people who

are involved and knew the most about how the software

operated to confirm our longstanding suspicion that it

dragged in the date when she started the process.

Q. Right.

A. And I -- well...

Q. And you know, from having dealt with rules for

your entire career and -- you probably don't know this,

but I'm the chair of the Supreme Court advisory

committee --

A. Are you?

Q. -- so I've dealt with rules -- not as long as

you.

A. The Supreme Court of Texas?

Q. Texas, yeah.

A. Okay.

Q. And normally, with rules, because of statute

of limitations and jurisdictional filing deadlines, you

want the earlier date, not the later date, right?

West Court Reporting Services 800.548.3668 Ext. 1
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was riding in the court van back from Plano, Texas. We

were on our new and I --working courthouse there, was2

3 MR. McWILLIAMS: By the way, is it in

4 west Plano or east?

5 THE WITNESS: Yeah.

6 MR. BABCOCK: See, I told you.

7 THE WITNESS: It's near 121 and the

8 Tollway. Very nice location.

9 MR. BABCOCK: Yeah.

But this is just -- I backyou know, when got10

11 there, I was like, oh, that already happened, because

12 she called me or I talked to Ms. Jeffreys while in the

van heading home that afternoon, and she immediately

I paraphrasing, but s aid, have you ever -- have you or

your staff ever changed a filing date in a case?

And I said, well, there's only one that I

recall adjusting or correcting the filing date, and it

involved a patent case filed by Eric Albritton, only

time.

14

15
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18

19
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21

22
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24

And so she quizzed me about that, said she

was writing an article about that for deadline soon,

wanted just some quotes that she could put in her

article, you know, this afternoon was her deadline so

she needed something quickly.

Q. They always do that.

Maland, David 1113/2008
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A. It was either Rhonda Lafitte, who is the

deputy in charge, or Shelley Moore, deputy clerk. I

believe it was Shelley Moore.

Q. Okay.

A. I'm pretty sure it was Shelley Moore that

talked to her.

Q. All right. And the what you say to t e

Texas Lawyer, you go on to say, "She wanted" she

meaning Arnie, correct?

A. Yes.

Q. -- "wanted the clerk's office to change the

date to October 16th because she had waited to file the

complaint until after the midnight on the 16th." Did I

read that correctly?

A. Yes, uh-huh.

Q. And how did you learn that Ms. Mathis wanted

the clerk's office to change t e date to October 16th?

A. That was relayed to me by Peggy Thompson of

t e Tyler clerk's office. After Ms. Mathis talked to

both Ms. Lafitte and Ms. Moore in Texarkana, they both

told her we are not authorized to do something like

that; u'll have to call Tyler.

So she called Ms. Thompson, Peggy

Thompson, who is the criminal court reporter, CJ; she's

a supervisor. And then Ms. Thompson relayed the request

West Court Reporting Services 800.548.3668 Ext. 1
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Thompson relayed to you? That's just what I want to

know right now.

A. Yeah. The -- it's to change on the docket

entry -- where is -- docket sheet. I'm looking for the

docket sheet.

Q. Here you go.

A. Thank you.

Q. It's Exhibit 99.

A. Thank you. On Exhibit 99, the date in the

"date filed" column on page 3 of t e then the

docket sheet. It pertains to Document Number 1, and the

docket text is that for the complaint. When I looked at

the docket entry on that day, this date filed read

10/15/2007. And what I was told they wanted to change

was to change that so it reflected 10/16/2007.

Q. Okay. So Ms. Thompson told you the request

from Ms. Mathis and Mr. Albritton were that they wanted

the date filed, which originally showed 10/15/2007, to

be changed to 10/16/2007?

A. Yes.

Q. That was the request?

A. Yeah, based on their notice of -- well, their

Notice of Electronic Filing that showed that they had

finished the --

Q. They had reasons, but that was the request?

West Court Reporting Services 800.548.3668 Ext. 1
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A. That was the request.

Q. Okay.

A. To change that date, yes.

Q. Okay. And as you tell t e Texas Lawyer,

continuing on in this paragraph --

A. Uh-huh.

Q. -- the Texarkana deputy clerk was reluctant to

change t e date.

A. Yes.

Q. And referred Amie to t e Tyler clerk s office.

And as you've just testifie , that -- you understood

th t's what happened?

A. Yes.

Q. And you're not sure whether it was Rhonda

Lafitte or Shelley Moore that referred her to the Tyler

clerk's office?

A. I think they both talked to her and they both

expressed a reluctance and suggested that she talk to

us.

Q. Did they tell you why they were reluctant?

And I'm talking contemporaneously now, back in October

of 2007.

A. No. You know, the first I heard about it was

Peggy coming to me. I was beginning -- I was, to my

recollection, getting ready to go somewhere. Maybe it

West Court Reporting Services 800.548.3668 Ext. 1
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was home. It was close to, you know, afternoon time by

my recollection.

And the first I heard of it was Peggy

coming to me and said, wait, wait, wait, we've got a

request here. I need you to take a look at this. But I

never talked to Ms. -- either of the Texarkana deputies.

I can tell you, though, that this, you know, is rather

deeply engrained in them, and I think is evinced by

their actions, that they would not do something like

that without my permission.

Q. Right. And as Shelley Moore told you in

writing, s e was a little leery about changing the date,

correct?

A. Yeah, uh-huh.

Q. And then s e talked to Cindy Paar, and she's

even more leery about changing the date?

A. Yeah, yeah.

Q. And did you ever learn about this Cindy -- and

we'll find out later today, but about this Cindy

Paar/Shelley Moore conversation that made Shelley Moore

even more leery about changing the date?

A. I never talked to Cindy about this until just

a few days ago.

Q. Okay. What did Cindy say?

A. She said that the -- she was aware that -- on

West Court Reporting Services 800.548.3668 Ext. 1
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A. Yeah, but some of it was changed because of

the way that the underlying programming worked. The

only thing that she changed was that. But the computer

automatically puts in this modification language.

Q. But the actual stamp at the top of the

document -- of the complaint changed as well, you know.

A. Not that.

Q. No, no. You're talking about the docket

sheet. I'm talking about the complaint itself. Hang

on. I'll show it to you.

A. Okay. I wasn't...

Q. Here is Exhibit 21, and you'll see, at the top

the complaint, "Complaint for patent infringement,

ESN versus Cisco Systems and Cisco-Linksys, LLC." It

says here case, and it gives the case number and

document; and it says filed October 15, 2007?

A. Yeah.

Q. Right?

A. Right.

Q. And then that -- what do you call that, by the

way, that thing at the top of the document?

A. Well, it's a header, term of art. Cindy or

David may know the answer to that.

Q. Okay.

A. But that's automatically put in there by the

West Court Reporting Services 800.548.3668 Ext. 1
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10/16. That, to me, was the ballgame.

I had no doubt then and I have no doubt

now that -- and I'm not a judge. But I'm the clerk of

court, and I know a lot about what's at play here, I

think. In my opinion, there was no doubt that those

stamps are determinative. The electronic stamps that

say 10/16 for each of those documents on the NEF are

outcome determinative of this matter.

Q. Did -- obviously your office was in contact

with Mr. Albritton's office. Do you know whether

anybody in your office was in contact with Cisco about

this?

A. No. No, I don't believe anyone was.

Q. Okay.

A. I -- they can tell you, but I am quite

confident no one talked to them.

Q. Okay. And --

A. Of course, at the time that it was filed, the

Schell case and the complaint was filed, they chose not

to E use the e-service feature.

Q. W o is they, Mr. Albritton?

A. Albritton. When Amie filed that thin

looked at it. They didn't put in opposing counsel

They were serving by not by our system. I thought

perhaps they had. Now, I just found that out. But if

West Court Reporting Services 800.548.3668 Ext. 1
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A. It's amongst the -- it's an attachment on

these things.

Q. Well, in any event, you said you just found '

out -- you got it?

A. I'm looking for my e-mail to the Texas Lawyer

because it's got all the attachments.

Q. Oh, okay.

A. Here we go. Here we go. Okay. We're looking

for the NEF. Here we go. This is contemporaneous.

This is what happened at that time. Notice will be

electronically mailed to. All she did was put h r

boss's name, Eric M. Albritton. S e was the only one

that got a copy

Okay.

A. And I

the NEF.

just by looking over the materials,

discovered that within the last couple of days. I had

thought, you know, another typical way of doing it and

many attorneys use the e-service feature of our

electronic filing system so that this could be conveyed

directly to t e other litigants. But obviously when

that complaint was filed, was not. The only notice

went to Albritton,, the only e-mail notice of that, and

course, to us.

Q. Right. Okay. But there was a feature that

your office had that, had Albritton chosen, he could
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have inputted Cisco data so they would have gotten

notice of all these things?

A. Yes. The procedure is described amongst those

documents that I've given you as to how attorneys are

trained so they can input the e-mail addresses or

from a pick list, take the opposing counsel and put them

into the system and they will get the electronic

notification.

Q. Okay. So as -- as Mr. Albritton's office was

making this request to change the date from the 15th to

the 16th, first to the Texarkana office and then to the

Tyler office, as far as you know, Cisco had no input

into that request?

A. I didn't -- at that juncture, know -- other

than the caption, know who the attorneys were or

anything, just they were the defendants.

Q. So my -- the answer is, yes, they didn't have

any input into this?

A. They had no input, right.

Q. And you tell the Texas Lawyer in your t e

last next- -last sentence, "Hindsight being 20/20,

should have instructed the Tyler docket clerk to tell

Mr. Albritton to file a motion to correct t e docket

report rather than having t e deputy clerk do a

correcting entry." D d I read that correctly?

West Court Reporting Services 800.548.3668 Ext. 1
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A. You surely did.

Q. And why did you feel that way?

A. Well, I think at t e time that this occurred,

when I got the phone call, I was focusing on what I knew

about the local rules committee's desire with our

procedure to have it work so it reflected the date and

time of filin , t e you know, if there was indicia,

clear indicia when the thing when they hit the

' ubmit" button on the NEF, which there was,,to me, that

was t e issue being presented. I was n t thinking about

defendants.

And y t, five, six months hence,

reflecting on what happened where, you know, we have

lawsuits and things happening, I was of the opinion that

it would have been preferable to just tell them file a

motion to clarify. This is a complex venue.

Yet at t e time that I did authorize the

change, it was my clear opinion that the document was

timely filed. And I didn't really have a y doubt about

it.

And yet, when I think back on it, I'm a

cler not a judge. It ought to be you know, if

it gets down to this, it should have been a judicial

determination. They would have had to ask me and my

staff for the same kind of information you're having to

West Court Reporting Services 800.548.3668 Ext. 1
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Q. Yeah.

A. Because it didn't do what it was supposed to.

Q. And -- and that's all helpful and I appreciate

it. To get back to my question --

A. Yes.

Q. That's okay. It -- and I'm not being critical

of the way you handled it, but I'm just saying that your

letter to the Texas Lawyer would seem to indicate --

A. Yes.

Q. -- that, if this came up again, you would give

notice to both sides and let the judge decide whether

the docket entry should be changed?

A. Absolutely.

Q. Is that true?

A. Yes, absolutely.

Q. Let me ask you to look at Exhibit 88, and

this, the bottom of it, it's your letter to the Texas

Lawyer. But then above it, it's an e-mail from you to

Faye Thompson, Shelley Moore, and Rhonda Lafitte. And

you say -- dated March 14, 2008, "Here for your

information is a memo I sent to the Texas Lawyer with

copies to Chief Judge Heartfield and Judge Folsom

regarding the matter above. It represents, to the best

of my knowledge, what happened in this case. There is

pending litigation involving the facts below in state

West Court Reporting Services 800.548.3668 Ext. 1
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Q. Yeah. My question was bad because that's not

what I was going to.

 

A. Yeah.

 

Q. Was there a mistake made by the clerk's office

in -- hang on.

 

A. Pardon me.

 

Q. Was there a mistake made in t e clerk's office

in handling the initial filing? Forget about the

correcting entry. I'm just talking about t e initial

filing.

 

A. None at all. Thank you for slowing me down.

But none, no mistakes at all.

 

Q. Okay. And now, moving -- and you corrected

me, too, so we both pat each other on the back.

Moving forward to the correcting entry,

y u d n't think your office did anything wrong, but in

hindsight, it would have been better if there h d been a

motion filed?

 

A. It would have been better to have a motion

filed, and I should have sent
 

I should have

 

alerted once I became aware counsel - the defense

counse , they should have been p t into the loop.

 

Q. Okay. We're out of tape. Thanks. We'll take

a quick break, and I'm nearing the end if you can

believe this.
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Tyler and just things like that.

Q. Other other than logistical e-mails about

just getting here and that type of thing, are there any

other documents you've withheld?

A. No, no.

Q. Okay. And are either Mr. Gibson or Mr. Wells

representing you as your attorneys in this?

A. Only -- they are representing the interest of

the United States and not us. That was another helpful

clarification that they provided us with. They're here

to ensure that the scope of the testimony doesn't go

outside of our, you know, specifics on the Tuohy

regulations.

Q. Sure. Just another couple of questions.

First of all, I've noticed, just by looking at the PACER

in the eastern district, that sometimes you'll see

entries that say filed in error or there will be some

indication like that.

A. Yeah, yeah.

Q. I noticed in this case, however, the docket

entry of October 15th, 2007, has completely disappeared

from the system. Can you number one, do you know

that to be true?

A. T e docket entry for the complaint?

Q. Yeah. The docket entry that said
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October 15th

2 A. Oh

3 Q. You know what I'm saying?

4 A. Right. Yea , that that disappeared when

5 Faye Thompson made that correcting I mean, that

6 that's the one thing that disappeared. And yet, from

7 the transaction log, you can see that that adjustment

8 was made. And when I first saw the docket sheet, it

9 said October 15th. But once that change was made, it

10 changed it in the database.

11 Q. Okay. Why wouldn't it show filed in error as

12 you do other? What's the distinction between that?

14
15
16
17
18
19
20
21
22
23
24

A. Filed in error is a procedure that is used

primarily for what we call quality control events, but

they are -- when attorneys -- and this, again, is a

provision in our local rules. We are not authorized to

reject documents for failure to comply with the rules.

Nonetheless, this court and many courts

have authorized the clerk's office to, in effect,

monitor electronic filings for rule compliance. And so,

say if you submitted a document that lacks something

significant, sometimes the document would be withdrawn

and then resubmitted in the proper format.

But it's primarily to do with our function

of quality control and looking at those documents and,
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A. And then they've also -- if they're looking at

the Notice of Electronic Filing, which is really the

document that all of us ought to be looking at b,ecause,

under the rules, that is the -- it's not what a docket

clerk puts under Document Number 1. It's the -- what

does the NEF say.

Q. But --

A. But that was kind of where I was coming from.

But looking back on all the difficulty this has caused

and what you know, perhaps a better course of action

at the time, knowing what I know now, you know, there's

no way, if this situation occurred again, that we would

do t e same thing, that we would make an adjusting

entry. We would hopefully fix it before then, but we're
not going to touch another similar case like this. We

would leave it up to a judge.

Q. And the reason for that is that a judge would

have all the facts available like you provided the Texas

Lawyer?

A. Yes, right.

Q. The public would have those facts available?

A. Yes.

Q. And the explanation would be there for

everyone to take a look at?

A. Right. That -- hindsight being 20/20, that
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reference the complaint, and it does evidence a change

in the date filed; but it does not mention 10/15 in that

text.

Q. We may have this already marked as another

exhibit.

MR. McWILLIAMS: Chip, I'm going to use

your sequence here.

MR. BABCOCK: Sure.

(Exhibit Number 111 was marked.)

Q. (BY MR. McWILLIAMS) Marked as Exhibit 111,

and can you identify what that exhibit is?

A. That is -- well, its -- are these a copy of

the same? Yeah, you just want me to -- this appears to

be a copy of that.

Q. Right, right. Just identify the first two

pages.

A. Yeah, okay. Yeah, yeah, this is a copy of the
docket sheet that shows the way that it looked before

Ms. Thompson corrected that entry.

Q. All right. And what what does it say the

filing date of the complaint is?

A. October 15, 2007.

Q. Now, that is the docket sheet and the filing

date that is now gone?

A. Yeah. But it is indicia of how it looked.
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2 October the 15th, 2007, did it not?

3 A. Right. Yes.

4 Q. Did you send a copy of that complaint in the

5 exhibits to the Texas Lawyer?

6 A. No. I mean, the first time I'd seen that

7 complaint with the header on it was today. But even

8 with or without the header, of course, any -- any

9 printing of that document out of the database would

have -- after the case is filed, that header appears on

everything.

Q. I understand.

A. On every page.

Q. So if --

A. But I did not send the complaint as part of my

attachments because I was focusing, as we should, on the

Notice of Electronic Filing.

Q. I understand. So if a member of the public,

on this same October 16th date at 9:40 a.m., had looked

at t e complaint, it would have had t e October 15th

filing date across t e top?

MR. HOLMES: Objection, form.

A. At any time, you're correct, yeah, it would

have had that.

MR. HOLMES: Objection, form.

10
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14

15
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19
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24
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A. Yes. It was in November of 2007. It's that

local -- pardon me -- General Order 07-9 was the order

amending the local rules.

Q. And Mr. Albritton became a member of the local

rules committee on what date?

A. It would have been in the spring of 2008.

That there's a particular rhythm to the way that our

rules committee works. We -- the appointments are made

typically in M Y of a year, and I send a letter out in

June welcoming the new ones. There's generally four new

ones every year.

Q. And I believe you said that Mr Albritton was

appointed by Judge Davis?

A. Judge Davis. And so he would have been

appointed by Judge Davis sometime in May of 2008. The

letter would have gone out June of 2008 or maybe late

May, and we had a physical meeting in that courtroom,

Judge Steger's courtroom, sometime in July of 2008.

Q . Are all the members of the rules committee

appointed by the federal judges --

A. Yes.

Q. in this --

A. There are some standing appointments. The

then-current U.S. attorney, anybody can -- she or he can

delegate their position to others. Also, the
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about litigating patent cases in the Eastern District of

Texas, to your knowledge?

A. No.

Q. Now, what do you take this to mean, "the

banana republic of East Texas"?

A. Wel 1
 aware that mean, the

implication is that our court is some kind

plaintiff ' clip joint and that it favors, you know,

plaintiffs over or at least favored certain parties

over others, that it's less than unbiased. That's what

it implies to me. Banana republic is sort of a place

that, in common parlance, I think means that it's sort

of a dictatorship that invites money to come their way,

that it's some kind of ill-gotten gains there. That's

what it means to me. It has a negative connotation.

Q. Is there any truth to it?

A. No.

Q. Now, continuing on down the first page,

there's another posting. This one's dated Wednesday,

October 17th, 2007. Do you see that one?

A. Yes.

Q. Would you read the title of that one for us?

A. "Troll Jumps the Gun, Sues Cisco Too Early."

Q. Now, what is a troll, Mr. Maland?

A. Well, I do know, you know, a troll -- I was --
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ought to know exactly what was being sent to them. And

he was aware of it prior to me sending.

Q. Did either Judge Heartfield or Judge Folsom

criticize or ask you to change anything --

A. No.

Q. -- in what you submitted to them?

A. No.

Q. Let me ask you to clear this up for me.

couple of these e-mails indicated that at least one

the clerks communicated to you that she was t e word

she used was "leer

A. Yes.

Q. She was leery of making any change to the

docket?

A. Right.

Q. Is that an inappropriate response on her part?

A. No.

Q. Why not?

A. Because the deputy clerks are trained that any

kind of adjustment -- now, there's a difference between

the type of situation we talked about before where --

docketed in error. We do that kind of thing all the

time. Things get -- either because of an error on the

attorney's part or error in the clerk's office part,

they get a notation made. It is rare that we would do a
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they started loading the documents, and that was

vexatious to them and therefore asked for help

clarifying that. And they asked the help of my office

who appropriately sent the question to me.

And being as involved as I am in the

local rule formulation process, the process to even

provide an instrumentality for electronic filing, I had

a background that my deputies didn't and I made a

decision to -- based on the document, the NEF that was

available, it was clear to me that that's what exactly

happened. They had followed the procedures. They were

trying and did tender the document electronically

shortly after midnight and you could I could tell

from the documents then at hand and I made a decision

authorize my deputy to change the file date -- date

filed in Column 1 on Document Number 1 on the docket

sheet, which really -- quite frankly, even that's not

dispositive. It's the NEF that matters.

Q. Does the content --

A. That's what -- I guess because the NEF

controlled is why we did it, because I felt that that

clarification was, under our rules, appropriate, that

that's when in fact -- and I could clearly tell that's

when the documents were tendered.

Q. Do the contents of Exhibit 31 bear any
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we've been going up until last year, and some of that

is -- the diminution between '07 and '08 would be a loss

of -- prisoner cases have gone down a bit.

MR. BABCOCK: Darn.

THE WITNESS: Yeah.

A. But generally speaking, our court, up until

this last year, has been bucking a national trend where,

because of tort reform initiatives in many states and --

civil case filings across the country have been

dropping, and ours have maintained a certain amount of

steadiness to them.

Q. (BY MR. McWILLIAMS) Would it be fair to say

that over the last five years, there have been from 10

to 15,000 cases filed in the eastern district?

A. Yeah, that'd be about right, somewhere in

there.

Q• And just going back over the last five years

and the 10 to 15,000 cases that have been filed, I

understand it's your testimony that you've never been

asked to change a docket filing date up until this case?

A. Right, n t like this, that never

had that this kind of question presented to me.

Q. And I believe it's Exhibit 111. We'll find

the exhibit, but I --

MR. BABCOCK: What are you looking for?
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

TYLER DIVISION

ERIC M. ALBRITTON

v.

CISCO SYSTEMS, INC.,
RICK FRENKEL, MALLUN YEN &
JOHN NOH

)
)
)
)
)
)
)

C.A. NO. 6:08-CV-00089

REPORTER'S CERTIFICATION
DEPOSITION OF DAVID MALAND

NOVEMBER 3, 2008

I, April Eichelberger, Certified Shorthand Reporter

in and for the State of Texas, hereby certify to the

following:

That the witness, DAVID MALAND, was duly sworn by

the officer and that the transcript of the oral

deposition is a true record of the testimony given by

the witness;

That the deposition transcript was submitted on

  to the witness or to the attorney

for the witness for examination, signature and return to

me by  

That the amount of time used by each party at the

deposition is as follows:

MR. BABCOCK 2 hours, 33 minutes

MR. McWILLIAMS 37 minutes

MR. HOLMES 1 hour, 5 minutes;
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That pursuant to information given to the deposition

officer at the time said testimony was taken, the

following includes counsel for all parties of record:

FOR THE PLAINTIFF:

Mr. James A. Holmes

FOR THE DEFENDANT CISCO SYSTEMS, INC.:

Mr. Charles L. Babcock, Ms. Crystal J. Parker

FOR THE DEFENDANT RICHARD FRENKEL:

Mr. George L. McWilliams

FOR THE WITNESS:

Mr. Thomas E. Gibson, Mr. Bob Wells

That $  is the deposition officer's charges

to the Defendant for preparing the original deposition

transcript and any copies of exhibits;

I further certify that I am neither counsel for,

related to, nor employed by any of the parties or

attorneys in the action in which this proceeding was

taken, and further that I am not financially or

otherwise interested in the outcome of the action.

Certified to by me this day of

, 2008.

April Eichelberger
Texas CSR No. 7495
Expiration Date: December 31, 2009
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IN THE UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF TEXAS

TYLER DIVISION

ERIC M. ALBRITTON, *
*

Plaintiff, *
*

VS. * C.A. NO. 6:08-CV-00089
*

CISCO SYSTEMS, INC., RICK *
FRENKEL, MALLUN YEN & *
JOHN NOH, *

*
Defendants. *

*************** ****** ******************* ******* *********

ORAL DEPOSITION OF

AMIE MATHIS

OCTOBER 27TH, 2008

*************** ******** ***************** ********* ******

ORAL DEPOSITION OF AMIE MATHIS, produced as a

witness at the instance of the CLAIMANT, and duly sworn,

was taken in the above-styled and numbered cause on the

27th of October, 2008, from 9:24 a.m. to 11:38 a.m.,

before Tammy Staggs, CSR in and for the State of Texas,

reported by machine shorthand, at the Law Offices of

James A. Holmes, 605 South Main, Suite 203, Henderson,

Texas, pursuant to the Federal Rules of Civil Procedure

and the provisions stated on the record or attached

hereto.
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PROCEEDINGS

(Exhibits 1-21 marked.)

THE VIDEOGRAPHER: Here begins the

videotape deposition of Amie Mathis in the matter of

Eric M. Albritton vs. Cisco Systems, Inc., Rick Frenkel,

et al. Case No. 6:08CV0089. Today's date is October

27th, 2008. The time is now approximately 9:24 a.m.

We're now on the record.

AMIE MATHIS,

Having been first duly sworn, testified as follows:

EXAMINATION

BY MR. BABCOCK:

Q. Would you state your name, please.

A. It's Amie Mathis.

Q. And do you work, Ms. Mathis?

A. Yes, I do.

Q. And for whom do you work?

A. Currently, I work for Tenaha ISD.

Q. And what is it that you do for Tenaha ISD?

A. I'm a full -- a long-term sub in a first grade

class.

Q. When did you go to work for the Tenaha ISD?

A. September 10th.

Q. Of 2008?

A. Yes, sir.
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A. No, I would have called right after she said

to call.

Q. Now, before we get to the before we get to

that call, had you told Mr. Albritton what was going on
between the first call with Shelley Moore and the second

call when she called you back?

A. Yes.

Q. All right. And what did you report to hi

A. I would have reported everything that I just

told you that happened and what s e said and what I

said.

Q. Okay.

A. And what was being done.

Q. Okay. Did Mr. Albritton disapprove in any way

in h w you were handling this?

A. No. He told me to stay on top of it.

Q. Okay. And did he say why you needed to stay

on top of it?

A. I already knew that it was very important that

the case was filed on the 16th, so we needed to make

sure it was cleared up.

Q. Why did you think it was important that the

case be filed on the 16th?

A. Because that was when the -- we had been told

that's when the patent was valid. So there wouldn't be
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that they changed the dates?

A. Yes.

Q. Okay. And do you know what date that was?

A. I couldn't tell you.

Q. Okay.

MR. BABCOCK: Why don't you change tape

now, and we'll take a quick little break.

THE VIDEOGRAPHER: This marks the end of

Videotape No. 1. Going off the record. The time is

approximately 10:17 a.m.

(Recess held, 10:17 a.m. to 10:30 a.m.)

THE VIDEOGRAPHER: This marks the

beginning of Tape No. 2. The time is approximately

10:30 a.m. We're now on the record.

Q. (BY MR. BABCOCK) Ms. Mathis, your testimony

to date, I calculate, shows two telephone conferences

with Shelley Moore, the Texarkana clerk; one telephone

conversation with David Provine in Tyler and then two

conversations with Peggy Thompson, another Tyler deputy

clerk or clerk?

A. Correct.

Q. Okay. Did you have any other conversations

with anybody in the Eastern District of Texas clerk's

office other than those five conversations?

A. I'm pretty sure that's all.
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Q. Okay. You told me that you were keeping

Mr. Albritton apprised of these conversations, correct?

A. Yes, sir.

Q. Did you also keep Mr. McAndrews apprised of

these conversations?

A. Yes, sir.

Q. Okay. There's another lawyer who is on the

pleadings by the name of John Ward. Did you keep

Mr. Ward apprised of these conversations?

A. Probably not. I probably just told Eric and

Mr. McAndrews.

Q. Okay. You say probably not. Did you have --

do you recall any conversation which you had with

Mr. Ward about these conversations you were having with

the clerk's office?

A. Not direct- -- no, not -- not that I remember.

Q. Other than through Eric maybe? You might have

told Eric --

A. I might have told Eric, and Eric -- and I

don't know what Eric told -- who he told after that.

Q. So if Ward knew anything about it, it was not

through you?

A. Right.

Q. Okay. Did you ever talk to anybody

representing or or well, did you talk to anybody

West Court Reporting Services 800.548.3668 Ext. 1
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Page 52
representing Cisco Systems about t e fact that you were

talking to the clerks?

A. No.

Q. Okay. Did you talk to anybody who actually

worked for Cisco Systems that you were talking to the

clerk about this?

A. No.

Q. Okay. The clerk Mr. Maland prepared a memo

that went over the facts that you and I have just gone

over. Have you ever seen a copy of that memo?

A. Off the top of my head, probably no. I might

have. I'm not for sure.

Q. Okay. Let me hand you Exhibit 12, which is a

document that has been produced to us by Mr. Albritton's

counsel. And this is a memo from David Maland to a

couple of people by the name of Anne Mc- -- Anne

McMillan and Brenda Jeffreys and Thad Heartfield, and

it's dated March 14th, 2008, correct?

A. Yes, sir.

Q. All right. Have you ever seen this before?

A. I don't know if I have or haven't.

Q. Okay. Let me see if I can refresh your

recollection about this. Let me show you Exhibit 14 and

this is another document that's been presented to me by

counsel for Mr. Albritton. And this is three E-mails

West Court Reporting Services 800.548.3668 Ext. 1
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IN THE UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF TEXAS

TYLER DIVISION

ERIC M. ALBRITTON, *
*

Plaintiff, *
*

VS. * C.A. NO. 6:08-CV-00089
*

CISCO SYSTEMS, INC., RICK *
FRENKEL, MALLUN YEN & *
JOHN NOH, *

*
Defendants. *

REPORTER'S CERTIFICATION

DEPOSITION OF AMIE MATHIS

OCTOBER 27TH, 2008

I, TAMMY LEA STAGGS, Certified Shorthand Reporter in

and for the State of Texas, hereby certify to the

following:

That the witness, AMIE MATHIS, was duly sworn by the

officer and that the transcript of the oral deposition

is a true record of the testimony given by the witness;

That the deposition transcript was submitted on

  to the witness or to the attorney

for the witness for examination, signature and return to

me by

1
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Page 108

That the amount of time used by each party at the

deposition is as follows:

Mr. James A. Holmes - (0:00)

Mr. Charles L. Babcock - (1:49)

Mr. George L. McWilliams - (0:06)

Mr. Greg Love - (0:03)

That pursuant to information given to the deposition

officer at the time said testimony was taken, the

following includes counsel for all parties of record:

FOR THE PLAINTIFF:
James A. Holmes, Esq.

FOR THE DEFENDANT, CISCO SYSTEMS, INC.:
Charles L. Babcock, Esq.

FOR THE DEFENDANT, RICHARD FRENKEL:
George L. McWilliams, Esq.
Nicole Peavy

FOR THE WITNESS:
Greg Love, Esq.

That   is the deposition officer's charges

to the Defendant, Cisco Systems, for preparing the

original deposition transcript and any copies of

exhibits;
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I further certify that I am neither counsel for,

e,Ilated to, nor employed by any of the parties or
attrirneys in the action in which this proceeding was-
takenYy&nd further that I am not financially or
Otfterwi4tinterested in the outcome of the action.

yk„
---"--g'ertifre-ch to by me this 31st of October, 2008.
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H
SEE TX R RAP RULE 47.2 FOR DESIGNATION

AND SIGNING OF OPINIONS.

Court of Appeals of Texas, Dallas.
The ASSOCIATED PRESS, Belo Corp., and The

Dallas Morning News, L.P. d/b/a The Dallas Morn-
ing News, Appellants

v.
Samuel L. BOYD, Appellee.

No. 05-04-01172-CV.

May 16, 2005.

On Appeal from the 68th Judicial District Court,
Dallas County, Texas, Trial Court Cause No.
030-03269-C.

Thomas S. Leatherbury, William D. Sitns, Jr., Mi-
chael L. Raiff and Eileen R. Youens, for Belo Corp.
& Dallas Morning.
David H. Donaldson Jr., and Peter D. Kennedy, for
The Associated Press.
J. Ken Nunley, for Samuel L. Boyd.

Before Justices MORRIS, FRANCIS and LANG-
MIERS.

MEMORANDUM OPINION

Opinion by Justice FRANCIS.
*1 In this interlocutory appeal, media defendants/
appellants The Associated Press, Belo Corp., and
The Dallas Morning News, L.P. d/b/a The Dallas
Morning News challenge the trial court's denial of
their summary judgment motions with respect to
appellee Samuel Boyd's libel suit against them. The
facts of this case are well known to the parties, and
we need not recite them in detail. Because all issues
are well settled, we issue this memorandum opin-
ion. SeeTEX.R.APP. P. 47.4. For the reasons that
follow, we reverse the trial court's order and render

judgment that Boyd take nothing.

This matter arises out of two articles published after
trial began in a federal civil lawsuit the U.S. Secur-
ities Exchange Commission filed against Boyd. An
Associated Press (AP) reporter attended the first
day of the trial and filed a wire report summarizing
the SEC attorney's opening statement and Boyd's
response. The Dallas Morning News republished a
condensed, eight-sentence version of the AP wire
report the next day. Both articles reported the SEC
attorney's allegations that Boyd, a Dallas attorney,
helped securities broker Robert Wilson defraud in-
vestors. The reports also noted Wilson was con-
victed in 1998 and currently serving a five-year
prison tenn. They further summarized Boyd's deni-
al of the SEC allegations and his claims that he was
merely Wilson's lawyer and not involved in any of
Wilson's wrongdoing. Neither article, however, ex-
pressly stated the SEC lawsuit against Boyd was a
civil proceeding or that the SEC does not prosecute
criminal violations of federal securities laws. The
articles also did not specify the details of Wilson's
1998 federal criminal convictions, which were not
for security fraud but wire fraud, money laundering,
and tax evasion.

Boyd filed this lawsuit alleging the gist of the art-
icles gave the false impression that the SEC was
criminally prosecuting Boyd for securities fraud by
making untrue representations, omitting material
facts and misleadingly juxtaposing events. Appel-
lants moved for summary judgment on both tradi-
tional and no evidence grounds. The trial court
denied the motions. This interlocutory appeal was
filed pursuant to section 51.014(a)(6) of the Texas
Civil Practice and Remedies Code.

When reviewing the denial of summary judgment,
we apply the same well known standards applicable
to the granting of summary judgment. See Associ-
ated Press v. Cook, 17 S.W.3d 447, 451
(Tex.App.-Houston [1st Dist.] 2000, no pet.). For
their traditional summary judgment motions, appel-

2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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lants had the burden to show no genuine issue of
material fact existed and that they were entitled to
judgment as a matter of law. SeeTEX.R. CIV, P.
166a(c); Swilley v. Hughes, 488 S.W.2d 64, 67
(Tex.1972). With respect to appellants' no-evidence
summary judgments, Boyd had the burden to
present sufficient evidence to raise a genuine issue
of material fact on the challenged elements of his
defamation claims. See Gen. Mills Rest., Inc•.,
Texas Wings, Inc., 12 S.W.3d 827, 832033
(Tex.App.-Dallas 2000, no pet.).

*2 Among other things, appellants moved for sum-
mary judgment on the grounds that there was no
evidence the articles were false and that the reports
were a substantially true account of the SEC allega-
tions as a matter of law. For his defamation cause
of action to succeed, Boyd must prove appellants:
(1) published a false statement about him; (2) that
was defamatory; (3) while acting with either actual
malice, if he is considered a public official or pub-
lic figure, or negligence, if he is a private individu-
al, regarding the truth of the statement. See Carr v.
Brasher, 776 S.W.2d 567,569 (Tex.1989). Boyd as-
serts that the articles as a whole presented a false
and defamatory impression of events. He contends
the gist or sting of the articles at issue falsely im-
plied that he was being criminally prosecuted by
the SEC for securities fraud, that the SEC had pre-
viously prosecuted Wilson for the same crimes res-
ulting in Wilson's five-year prison sentence, and
that Boyd too would be imprisoned if the SEC won
its lawsuit against him.

A publication can convey a defamatory meaning by
omitting or juxtaposing facts, even though each in-
dividual statement considered alone might be liter-
ally true or nondefamatory. See Turner v. KTRK
Television, Inc., 38 S.W.3d 103, 114 (Tex.2000). A
plaintiff alleging defamation based on an article as
a whole must prove the article's "gist" or "sting" is
false and defamatory. Id. at 115.1n such a case, the
plaintiff may recover even if the discrete facts are
literally or substantially true, provided they are
published in such a way that they create a substan-

tially false and defamatory impression by omitting
material facts or juxtaposing facts in a misleading
way." Id. at 115.Whether an article is capable of a
defamatory meaning is initially a question for the
court. Id. at 114.An allegedly defamatory publica-
tion should be construed as a whole in light of the
surrounding circumstances based upon how a per-
son of ordinary intelligence would perceive it. hi. at
114.Such a person exercises care and prudence, but
not omniscience, when evaluating allegedly defam-
atory communications. New Times, Inc. v. Isaacks,
146 S.W.3d 144, 157 (Tex.2004).

In Turner, a television broadcast questioned may-
orial candidate/attorney Turner's involvement in a
former client's life insurance scam. Turner, 38
S.W.3d at 111. Although the broadcast correctly re-
ported such details as Tumer's drafting and probat-
ing of the client's will, as a whole, the report also
gave the false impression that Turner participated
in the conspiracy to fake the client's death. Id. at
117-19.The supreme court went on to conclude the
broadcast as a whole was substantially false and de-
famatory because it "cast more suspicion on Turn-
er's action than an accurate account would have
warranted." Id. at 119.

In the case before us, the "gist" or "sting" of the
articles in question was that in its lawsuit against
Boyd, the SEC alleged in opening statement that
Boyd knowingly participated in a complex security
fraud scheme masterminded by Wilson and that
Boyd denied any wrongdoing. The "sting" of the
publications clearly lies in the reporting of the fed-
eral agency's assertions that Boyd helped Wilson in
his scheme to defraud securities investors. Boyd
does not dispute that the SEC made such allega-
tions against him nor does he assert that these alleg-
ations were incorrectly reported. See Dolcefino v.
Randolph, 19 S.W.3d 906, 918, (Tex.App.-Houston
[14th Dist.] 2000, pet. denied) (media defendants
need only prove third-party allegations reported
were made, not that the allegations themselves were
true). Instead, Boyd claims the articles' failure to
specify the SEC trial was a civil proceeding, to-
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gether with their juxtaposition of Wilson's convic-
tion and prison sentence, affected the overall gist of
the articles by creating the false impression that
Boyd was being criminally tried by the SEC for the
same or similar crimes perpetrated by Wilson who
was previously convicted by the SEC and currently
serving jail time. The inclusion of phrases such as
[Boyd] "did not know about Mr. Wilson's illegal
actions," and use of the word "lure" when the SEC
attorney never used that word in his opening, added
to the false impression, according to Boyd.

*3 Boyd argues the false suggestion of criminal
prosecution casts more suspicion on his conduct
than the accurate reporting of the SEC allegations
that he participated in a fraudulent securities
scheme and was now being tried civilly for his ac-
tions. To support his position, Boyd offers little or
no analysis but cites several cases stating the gener-
al proposition that falsely charging a person with
the commission of a crime or criminal conduct con-
stitutes defamation per se. See e.g., Dallas ISD v.
Finlan, 27 S.W.3d 220, 238 (Tex.App.-Dallas
2000, pet. denied); Gray v. HEB Food Store No. 4,
941 S.W.2d 327, 329 (Tex.App.-Corpus Christi
1997, writ denied); Bayoud v. Sigler, 555 S.W.2d
913, 915 (Tex.Civ.App.-Beaumont 1977, writ
dism'd w.o.j.). While we agree with this broad
statement as a matter of general law, it does not
help Boyd overcome the hurdle created by the fact
that the "sting" of the articles of which he com-
plains was the accurate reporting of the SEC allega-
tions of his participation in securities fraud and not
the omission of whether it was a criminal or civil
proceeding. Moreover, none of the cases cited by
Boyd involved a media defendant accurately report-
ing allegations of wrongful conduct.

Here, it is undisputed that Boyd had been accused
of the unlawful conduct of participating in securit-
ies fraud. The forum in which those accusations
were made, be it criminal or civil, did not materi-
ally affect the sting caused by the accurately repor-
ted allegations of Boyd's participation in a fraudu-
lent scheme. Specifically, both articles correctly re-

ported the SEC allegations that Boyd caused in-
vestors to lose millions when he helped persuade
them to invest in several companies with poor pro-
spects for success; that he helped lure investors to a
Canadian mining company under investigation by
Canadian authorities; and helped Wilson collect
$15 .3 million in investor's funds which were not
used to make investments but were used to pay off
earlier investors and people involved in a loan
scheme as well as to cover some of Wilson's per-
sonal expenses. An implication that Boyd may have
committed a crime came from the very nature of the
acts alleged rather than the omission of the words
"civil trial" from the articles.

After reviewing both articles in their entirety, in
light of surrounding circumstances and based upon
how a person of ordinary intelligence would per-
ceive them, we conclude as a matter of law that ap-
pellants' coverage of the opening statements in
Boyd's trial did not create a substantially false and
defamatory impression by omitting material facts or
juxtaposing facts in a misleading way. Simply
stated, had the articles specifically noted that the
SEC proceeding was civil in nature, it would not
have materially changed the gist or sting of the
publications in the average reader's mind. Our res-
olution of this issue makes it unnecessary to ad-
dress appellants' remaining issues.

We reverse the trial court's order and render judg-
ment that Boyd take nothing on his claims against
appellants.

Tex.App,-Dallas,2005.
Associated Press v. Boyd
Not Reported in S.W.3d, 2005 WL 1140369
(Tex.App.-Dallas), 33 Media L. Rep. 1771
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

TYLER DIVISION
C-r Tr '

ERIC M. ALBRITTON )
)

v. )
) C.A. NO. 6:08-CV-00089

CISCO SYSTEMS, INC., )
RICK FRENKEL, MALLUN YEN & )
JOHN NOH )

******** * *************************** * ********* * *** * *****

ORAL AND VIDEOTAPED DEPOSITION OF
DAVID PROVINES

NOVEMBER 3, 2008
VOLUME I

************* * ***************** * **** * ****** ** **********

ORAL AND VIDEOTAPED DEPOSITION OF DAVID PROVINES,

produced as a witness at the instance of the Defendant,

and duly sworn, was taken in the above-styled and

numbered cause on the 3rd day of November, 2008, from

5:38 p.m. to 6:29 p.m., before April R. Eichelberger,

CSR in and for the State of Texas, reported by machine

shorthand, at the United States District Court for the

Eastern District of Texas, 211 West Ferguson Street in

the City Tyler and the State of Texas, pursuant to the

Federal Rules of Civil Procedure and the provisions

stated on the record or attached hereto.

West Court Reporting Services 800.548.3668 Ext. 1
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PROCEEDINGS

THE VIDEOGRAPHER: This is the oral and

videotaped deposition of David Provines taken in the

suit styled Eric M. Albritton versus Cisco Systems,

Inc., et al. Cause Number 6:08-CV-00089. Today's date

is November the 3rd, 2008. We're located at the Federal

Courthouse Eastern Division, 211 West Ferguson Street,

Tyler, Texas. We are now on the record. The time is

approximately 5:38.

10 Will the court reporter please swear in

11 the witness.

12 DAVID PROVINES,

13 having been first duly sworn, testified as follows:

14 EXAMINATION

15 BY MR. BABCOCK:

16 Q. Would you state your name, sir.

17 A. It's David Provines.

18 Q. How are you employed, Mr. Provines?

19 A. Well, I'm employed with the clerk of court

20 office.

21 Q. Okay.

22 A. If that's your question.

23 Q. Yeah. And that's the United States District

24 Court for the Eastern District of Texas?

25 A. That's correct.

1
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7
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9

Provines, David 11/3/2008
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the docket sheet showed 10/15/2007, yet the entered date

in the docket text said 10/16/2007, and she thought

there was some type of computer glitch, computer

problem, and she wanted an explanation for that. And so

I looked at t e docket sheet on the screen and explained

to her, like in all'docket entries, when you begin the

docket entry, the date filed in the "date filed" column

here is for the the actual docket text, the docket

entry, starts on the date that you begin that entry.

When you finish the entry, t e entered date reflects

when you actually finished. So you have like a

beginning and ending time. That's the way the system

works.

And I think the reason that was done is

t e programmers who wrote CM/ECF
 

that's the system

that we use to keep the dockets in t e court now,

this is my assumption probably never anticipated this

type of issue coming up. So whenever you started a

docket entry and you finish a docket entry, would

normally be on the same day. And so she was didn't

understand that. So I explained
 

her that that's how

it worked, and that was the end my conversation with

Amie.

Q. Okay.

A. Well, and 1 t me continue if you don't mind.

West Court Reporting Services 800.548.3668 Ext. 1
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1 Q. No, no, no. But before we before we leave

2 that conversation, everybody in this room knows this,

3 but Arnie is Amie Mathis of Eric Albritton's office?

4 A. That's correct.

5 Q• And she's on the telephone with you on

6 October 17th of 2007 or 16th? 16th or 17th?

7 A. Yes.

8 Q. Okay.

9 A. Yes.

10 Q. Fine. Go ahead. I sorry.

11 A. So I answered the question and that was my --

12 that was the extent of my conversation with Amie. Well,

13 the next day I went and spoke with Cindy Paar, w o I

14 know is on your list to talk to todaY-

15 Q. She's next.

16 A. She's next. because she is our CM/ECF

17 administrator. And although I was 100 percent sure I

18 was correct in my comments to Arnie of how the system

19 worked, I wanted to make sure, because Cindy knows this.

20 She worked with the system every d y•

21 Q. Right.

22 A. And so I asked her that question, and of

23 course s e corroborated this, that's the way the system

2.4 worked, and so I knew that it's true. Now, getting back

to your original question about the e-mail that I sent

West Court Reporting Services 800.548.3668 Ext. 1
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Page 13
Q. And then "Filed 10/15/2007."

A. Well, this is the actual complaint that she

filed. That would be Document Number 1 on the docket?

Q. Right.

A. Well, with t e file date across here, I can t

say for certainty that I'm going to assume that is --

that is pulling the file date f om the date filed on the

docket of the complaint.

Q.•
 Right.

A. But I have not seen t e code that actually --

this is a different this well, back up a second.

This line across here users can turn on or off at their

own if they want to see that across the document. It

is it is generated by the system, the CM/ECF system,

it is, and that was actually lated -- added later to

CM/ECF when it first introduced. But based upon this,

I'm assuming that file date is since it's the

complaint for the party for the patent infringements,

that it's pulling that date from the "date filed" column

on that particular docket.

Q. Which used to s y "10/15"?

A. It used to say "10/15," yes.

Q. And now it says "10/16"?

A. Yes.

Q. Because that because your office altered
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that, right?

A. Yes, yes.

Q. Okay. And now --

MR. BABCOCK: Give me 24, will you?

Q. (BY MR. BABCOCK) Now if you look at this very

same document, the complaint, now the header says --

A. Okay.

Q. -- "Filed 10/16/2007."

A. That would -- that would confirm it, then,

that that is truly pulling that date from that "date

filed" column for this particular document. What I was

concerned about, if you'll look at the front page of the

docket sheet, --

Q. Yes.

A. -- it shows "10/15." And that was the date

the shell case was actually opened.

Q. Right.

A. I wanted to confirm that that did not pull

that date from that -- that field there, because these

dates are stored in different places in the database.

But showing me this, if this was printed off before that

10/16 date was changed, that does confirm that that's

where it's coming from.

Q. Okay. All right.

A. I'm confident that's true.
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the whole thing. Do you know how long it takes to file

something like that?

A. Well, if it's 74 pages long, I don't know the

exact -- the exact time it would take 74 pages, but it

could take anywhere from 15 minutes to an hour,

depending on her upload speed at her office. So it

could -- it would be -- it wouldn't be instantaneously.

Q. Okay. Fair enough.

A. So it would take -- take a little while for

that to upload.

Q. Okay. So based on your understanding, in

order to be ready to hit the "send" -- the "submit"

button at one minute after midnight, she would have had

to start uploading this document anywhere from 15 to 30

minutes before midnight?

A. That's correct.

Q. Okay. Now, here's Exhibit 10, which talks

about the confirmation on the filing fee. You know she

paid a $350 filing fee and charged it to Eric's -- Eric

Albritton's MasterCard?

A. Okay.

Q. Do you know that or not?

A. I didn't know it was a master -- I've seen the

payment receipt, but I didn't know that it was Eric's

MasterCard, no. I wouldn't -- wouldn't know that.
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Q. All right. Fair enough. Did -- did Amie ask

you to do anything? Did she say, "Thanks for the

technical explanation, but you're a big dog, I know

you're the deputy clerk, and fix this for me"?

A. Well, if she did, I don't remember. I can't

remember the rest of t e conversation. See, the reason

I really only remember the conversation was because it

was an interesting question that hadn't come up before.

I remember that portion of it

Q. Okay.

A. But I cannot honestly tell you.

Q . Can you recall doing anything to try to -- to

try to get the dates changed?

A. Oh, no, no, I did not. I know that for

certain, because the next day I went and I spoke to

Cindy Paar.

Q. Right.

A. I think we already talked about this earlier

in the deposition.

Q. Yeah.

A. I asked her to confirm that what I told her

was correct. But I left out one part. I asked her to

confirm that -- what was correct, and she said, "Yes, I

told her that was correct."

Q. Okay.

West Court Reporting Services 800.548.3668 Ext. 1
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my copy.

Q. Okay.

A. Of course it says "10/16," the copy I have,

but it said "10/15." So the NEF -- the NEF only relates

to the document that is being filed at the time.

Q. Right.

A. So the 10/16 shows the enter date, which is

here. The 10/15 reflects the date that it was filed on

10/15/2007 here. I may have -- you know, when you asked

the question, maybe I was thinking of the banner across

the top.

Q. Yeah. B t but to be clear, the 10/15/2007

date was generated not because there was a shell case,

but because she started uploading the complaint before

midnight, and that translated over into the Notice of
Electronic Filing, which shows "filed on 10/15/2007"?

A. Yes, that's correct.

Q. Okay.

A. Because the NEF only relates to that document

that is being --

Q. Okay.

A. -- worked on. I'm sorry. I may have

misunderstood you.

Q. That clears up my misunderstanding.

A. I do -- I do have one thing to say. I've got
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

TYLER DIVISION

ERIC M. ALBRITTON

v.

CISCO SYSTEMS, INC.,
RICK FRENKEL, MALLUN YEN &
JOHN NOH

)
)
)
)
)
)
)

C.A. NO. 6:08-CV-00089

REPORTER'S CERTIFICATION
DEPOSITION OF DAVID PROVINES

NOVEMBER 3, 2008

I, April Eichelberger, Certified Shorthand Reporter

in and for the State of Texas, hereby certify to the

following:

That the witness, DAVID PROVINES, was duly sworn by

the officer and that the transcript of the oral

deposition is a true record of the testimony given by

the witness;

That the deposition transcript was submitted on

  to the witness or to the attorney

for the witness for examination, signature and return to

me by  

That the amount of time used by each party at the

deposition is as follows:

MR. BABCOCK 24 minutes

MR. McWILLIAMS 6 minutes

MR. HOLMES 19 minutes;

West Court Reporting Services 800.548.3668 Ext. 1
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That pursuant to information given to the deposition

officer at the time said testimony was taken, the

following includes counsel for all parties of record:

FOR THE PLAINTIFF:

Mr. James A. Holmes

FOR THE DEFENDANT CISCO SYSTEMS, INC.:

Mr. Charles L. Babcock, Ms. Crystal J. Parker

FOR THE DEFENDANT RICHARD FRENKEL:

Mr. George L. McWilliams

FOR THE WITNESS:

Mr. Thomas E. Gibson, M . Bob Wells

That $  is the deposition officer's charges

to the Defendant for preparing the original deposition

transcript and any copieS of exhibits;

I further certify that I am neither counsel for,

related to, nor employed by any of the parties or

attorneys in the action in which this proceeding was

taken, and further that I am not financially or

otherwise interested in the outcome of the action.

Certified to by me this   day of

, 2008.

April Eichelberger
Texas CSR No. 7495
Expiration Date: December 31, 2009
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

TYLER DIVISION

ERIC M. ALBRITTON )
)

v. )
) C.A. NO. 6:08-CV-00089

CISCO SYSTEMS, INC.,
RICK FRENKEL, MALLUN YEN &

)
)

JOHN NOH 4 )

********************************************************

ORAL AND VIDEOTAPED DEPOSITION OF
SHELLEY MOORE

NOVEMBER 3, 2008
VOLUME I

*******************************************************

ORAL AND VIDEOTAPED DEPOSITION OF SHELLEY MOORE,

produced as a witness at the instance of the Defendant,

and duly sworn, was taken in the above-styled and

numbered cause on the 3rd day of November, 2008, from

3:59 p.m. to 4:27 p.m., before April R. Eichelberger,

CSR in and for the State of Texas, reported by machine

shorthand, at the United States District Court for the

Eastern District of Texas, 211 West Ferguson Street in

the City Tyler and the State of Texas, pursuant to the

Federal Rules of Civil Procedure and the provisions

stated on the record or attached hereto.

West Court Reporting Services 800.548.3668 Ext. 1

Case 6:08-cv-00089-RAS     Document 98-6      Filed 11/26/2008     Page 2 of 12



Page 5

PROCEEDINGS

(Exhibit Number 115 was marked.)

THE VIDEOGRAPHER: This is the oral and

videotaped deposition of Shelley Moore taken in the suit

styled Eric M. Albritton versus Cisco Systems, Inc., et

al., Cause Number 6:08-CV-00089. Today's date, November

the 3rd, 2008. We're located at the Federal Courthouse

Eastern District, 211 West Ferguson Street, Tyler,

Texas. We are now on the record. The time is

10 approximately 3:59.

11 Will the court reporter please swear in

12 the witness.

13 SHELLEY MOORE,

14 having been first duly sworn, testified as follows:

15 EXAMINATION

16 BY MR. BABCOCK:

17 Q. Would you state your name, please.

18 A. Shelley Moore.

19 Q. And, Ms. Moore, how are you employed?
20 A. With the U.S. courts.

21 Q. And in what capacity?
22 A. As a docket specialist in the Texarkana

23 Division.

24 Q. And do you work in the United States Clerk's

25 Office for the Eastern District of Texas?
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Were you on the phone with her or was she in person?

A. On the phone.

Q. Okay. And how did she appear to be a little

upset?

A. Just her tone. She seemed a little more of an

urgency instead of -- you know, which appeared to be

upsetting.

Q. All right. And did she ask the clerk's office

change t e date from October 15th to October 16th?

A. Let's see. I'm going to make sure of my

dates. Yes.

Q. Okay. And did she tell you why that she

wanted the clerk's office to change the date from

October 15th to October 16th?

A. She said that it had to be filed the 16th

because that is when she is supposed to have it filed.

She started filing it prior to that, just a few minutes

before.

Q. Okay. And -- and she said she started filing

it just a few minutes before when, midnight? Or...

A. Midnight, yes.

Q. Before midnight, okay. And do you recall how

big a document that was being -- being filed on this

lawsuit, the ESN versus Cisco case?

A. No, I do not remember.

West Court Reporting Services 800.548.3668 Ext. 1
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A. I do not remember the conversation. I just --

I see an e-mail where I had called -- talked to her, but

I just -- I don't recall much of the conversation.

Q. Okay. And did you -- did you call Amie back

and tell -- tell her what Cindy Paar had said?

A. I had her on hold.

Q. Oh, you had her on hold, okay. So she's

called, she's a little upset, wants the date changed, so

you say, "Hang on, I'll check with somebody." You call

Cindy Paar, talk to her, and then you -- and then you

get back on with Amie, I take it?

A. Yes, sir.

Q. Okay. And what -- what did you tell Amie when

you got back on with her?

A. I said that there -- I don't know if there's a

glitch or not for sure, but Cindy would have to tell you

that, but the filing date appears to show after you

process it, not, you know, as you get in the system.

I really don't feel comfortable in telling you why it

did what it did, because that's not my expertise. And I

wasn't able to remember all what I -- that Cindy told

me, so I can't really recall all what I told her, but I

dealt with whatever Cindy had told me I gave to her as

well.

Q Okay. And
 

her specific request

West Court Reporting Services 800.548.3668 Ext. 1
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change the dates, you were leery about doing that, I

take it?

A. That is correct.

Q. And frankly, even more leery after you talked

to Cindy?

A. That is correct.

Q. Okay. And did you refer Ms Mathis on to

anybody else or just sa , "Sorry, I can't -- we can't

grant your request here"?

10 A. I gave her t o options, as I do most

11 customers. I told her she could either file a motion

12 with the court and let the judge decide on the filing

13 date, or if she was not satisfied with that, she could

14 go ahead a d contact the clerk of court, but I would not

15 change the filing date.

16 Q. Okay. And what did -- what did Ms Mathis say

17 in response to that?

18 A. "I'll call Tyler."

19 Q. Okay. She said, "I'll call Tyler." And when

20 you said "Contact the clerk of court," were you

21 referring to any particular person?

22 A. Specifically David Maland.

23 Q. Okay. Did you ever speak to Amie Mathis about

24 that afterwards, after

)25 A. No, sir.
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Page 15

A. Correct.

Q. Okay. see now that it has been modified

and changed to the date they wanted. Cindy, Rhonda, and

I didn't feel comfortable to make t e call to change.

Can we in the future or is that a case-by-case basis?

Please advise." And why were you w y were you

sending Mr. Maland that e-mail?

A. Wel , first of all, this was a very unique

it had never happened personally to me that someone

filing close to midnight and the date, you know,

changing. So to be able to help people in the future if

this was to occur or if they needed to know more

information, I wanted to talk to h m to see if you

know, what h s feelings were basically.

Q. Okay. And then Mr. Maland says, "Well, Faye

did a correcting entry that removed any confusion about

when the complaint was filed, which was early on 10/16.

I'm okay with us making a correcting entry as long as we

do it carefully and correctly. The date and time

reflected on the NEF for the complaint is what rules,

anyway. It doesn't matter if the clerk's office opened

up the shell case on a prior date. The rule on this is

going to change soon. That should eliminate requests

like this from attorneys who are trying to win a race to

the courthouse." Did I read that correctly?

West Court Reporting Services 800.548.3668 Ext. 1
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couple of questions.

EXAMINATION

BY MR. McWILLIAMS:

Q. You stated that when you talked to Amie and

she wanted to change the date, that you gave her two

options; one, to file a motion with the court, and the

other, to call Tyler?

A. That's correct.

Q. Now, on Exhibit 88, the memo from Dave Maland

to various people, including the Texas Lawyer, does he

not also conclude in that memo that in hindsight a

better practice would have been to file a motion with

the court?

A. I can't speak for Dave Maland, but...

Q. Would you take a look at what --

A. The last sentence?

Q. Yes. What does he say?

A. "Please adjust your story on this to reflect

the correct chain of events and call me if you have any

questions."

Q. Okay. Read the concluding sentence of the

above paragraph.

A. "I should have instructed the Tyler docket

clerk to tell Mr Albritton to file a motion to correct

the docket report rather than having the deputy clerk to

West Court Reporting Services 800.548.3668 Ext. 1
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do a correcting entry."

Q. Okay. And that was one of the options that

you suggested to Amie?

A. That is correct. I told her to do a motion

or and she said, "No, I don't want to do a motion;

I've got to have this filed the 16th. I said, "Your

other option is call t e clerk of court

Q. And according to what you read from Mr. Maland

and looking back, hindsight 20/20, he thinks that would

10 have been a good idea also, does he not?

11 A. With what he says here, yes.

12 Q. Thank you.

13 MR. McWILLIAMS: That's all I have.

14 EXAMINATION

15 BY MR. HOLMES:

16 Q. Hi, Ms. Shelley.

17 A. Hi, how are you?

18 Q. I'm Jamie Holmes.

19 A. Now I've met you.

20 Q. Talk to me a minute about when Amie called

21 that day. First of all, you get calls from paralegals,

22 secretaries, legal assistants regularly?

23 A. Yes.

24 Q. Nothing unusual or out of the ordinary about

25 the fact that a staffer would call and ask a question
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

TYLER DIVISION

ERIC M. ALBRITTON

v.

CISCO SYSTEMS, INC.,
RICK FRENKEL, MALLUN YEN &
JOHN NOH

)
)
)
)
)
)
)

C.A. NO. 6:08-CV-00089

REPORTER'S CERTIFICATION
DEPOSITION OF SHELLEY MOORE

NOVEMBER 3, 2008

I, April Eichelberger, Certified Shorthand Reporter

in and for the State of Texas, hereby certify to the

following:

That the witness, SHELLEY MOORE, was duly sworn by

the officer and that the transcript of the oral

deposition is a true record of the testimony given by

the witness;

That the deposition transcript was submitted on

  to the witness or to the attorney

for the witness for examination, signature and return to

me by  

That the amount of time used by each party at the

deposition is as follows:

MR. BABCOCK 20 minutes

MR. McWILLIAMS 2 minute

MR. HOLMES 5 minutes;
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Page 33
That pursuant to information given to the deposition

officer at the time said testimony was taken, the

following includes counsel for all parties of record:

FOR THE PLAINTIFF:

Mr. James A. Holmes

FOR THE DEFENDANT CISCO SYSTEMS, INC.:

Mr. Charles L. Babcock, Ms. Crystal J. Parker

FOR THE DEFENDANT RICHARD FRENKEL:

Mr. George L. McWilliams

FOR THE WITNESS:

Mr. Thomas E. Gibson, Mr. Bob Wells

That $  is the deposition officer's charges

to the Defendant for preparing the original deposition

transcript and any copies of exhibits;

I further certify that I am neither counsel for,

related to, nor employed by any of the parties or

attorneys in the action in which this proceeding was

taken, and further that I am not financially or

otherwise interested in the outcome of the action.

Certified to by me this   day of

, 2008.

April Eichelberger
Texas CSR No. 7495
Expiration Date: December 31, 2009

West Court Reporting Services 800.548.3668 Ext. 1
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Expiration Date: December 31, 2009

That pursuant to information given to the deposition

otficer at the time said testimony was taken, the
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following includes counsel for all parties of record:r

FOATHE PLAINTIFF:

'Y' , James A. Holmes
, ','M

FO'THE',.DEFENDANT CISCO SYSTEMS, INC.:

 

,,, ,,

 

..,. ( 1
,, . Charle

 

,,,
 Charles L. Babcock, Ms. Crystal J. Parker

 

. .,., ,,,,
EQRTHE D.FENDAOP RICHARD FRENKEL:

 

1/4, fi ,...,<,-)

e/. .A,, t. Gebfge-L. McWilliams

 

C  rer 1

WITNESS,:,
Z'

 Th&as :Gibson, Mr. Bob Wells

 

That   tq,deposition officer's charges
e
r

 to the Defendan prfor'eparinthe original deposition

 

er-' 
e

transcript and any(Vopieof exh-ibits;

I further certifi/that iram neither counsel for,fry
related to, nor employed W any of the parties or
attorneys in the action in wl'fich this proceeding was

taken, and further that I am not financially or
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

TYLER DIVISION

ERIC M. ALBRITTON )
)

v. )
) C.A. NO. 6:08-CV-00089

CISCO SYSTEMS, INC., )
RICK FRENKEL, MALLUN YEN & )
JOHN NOH )

******************** ********* ********************* ******

ORAL AND VIDEOTAPED DEPOSITION OF
CYNTHIA PAAR

NOVEMBER 3, 2008
VOLUME I

************* * ******************** * ********** * *********

ORAL AND VIDEOTAPED DEPOSITION OF CYNTHIA PAAR,

produced as a witness at the instance of the Defendant,

and duly sworn, was taken in the above-styled and

numbered cause on the 3rd day of November, 2008, from

6:46 p.m. to 7:00 p.m., before April R. Eichelberger,

CSR in and for the State of Texas, reported by machine

shorthand, at the United States District Court for the

Eastern District of Texas, 211 West Ferguson Street in

the City Tyler and the State of Texas, pursuant to the

Federal Rules of Civil Procedure and the provisions

stated on the record or attached hereto.

West Court Reporting Services 800.548.3668 Ext. 1
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1 PROCEEDINGS

2 THE VIDEOGRAPHER: This is the oral and

3 videotaped deposition of Cindy Paar, taken in the suit

4 styled Eric M. Albritton versus Cisco Systems, Inc., et

5 al., Cause Number 6:08-CV-00089. Today's date is

6 November the 3rd, 2008. We are located at the Federal

7 Courthouse Eastern Division, 211 West Ferguson Street,

8 Tyler, Texas. We are now on the record. The time is

9 approximately 6:36.

10 Will the court reporter please swear in

11 the witness.

12 CYNTHIA PAAR,

13. having been first duly sworn, testified as follows:

14 EXAMINATION

15 BY MR. BABCOCK:

16 Q. Would you state your name, please?

17 A. Cynthia Paar.

18 Q. And, Ms. Paar, do you reside here in Tyler?

19 A. Yes, I do.

20 Q. Okay. And for whom do you work?

21 A. For the United States District Court.

22 Q. And that would be the U.S. District Court for

23 the Eastern District of Texas?

24 A. District of Texas.

25 Q. And are you in the Tyler division or do you

West Court Reporting Services 800.548.3668 Ext. 1
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conversation that you had with -- with Shelley Moore in

October of 2007. Do you recall that conversation?

A. Yes.

Q. Tell me what Shelley said to you.

A. Well, I don't remember word for word, but --

Q. Well, I know, but generally.

A. -- basically she stated the facts as to what

happened, that she had gotten a call from an attorney

and they had filed it on the 15th and the -- but the

date was -- and it had two different dates, but the NEF

was showing the 16th and it was supposed to show the

16th on both of them. And she was wondering -- thinking

it was a system problem, asked me, you know, what --

what the deal -- would I look into it.

Q. Okay. And did you agree to look into it?

A. I did.

Q. And did you look into it?

A. I did.

Q. And what did you find when you looked into it?

A. I found that there was not a system problem,

that it did exactly what it was supposed to do.

Q. Okay. And did -- did Shelley think that there

might have been a system problem or --

A. Yes, I think she thought that.

Q. Okay.

West Court Reporting Services 800.548.3668 Ext. 1
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A. That's why they usually call me.

Q. Okay. Did she describe what -- what she

thought the system problem was?

A. No, they don't say. They just say, "1

don't -- we don't understand why that -- the dates are

different."

Q. Okay.

A. And so could I, you know, look into that.

Q. All right. And she says in this e-mail

that -- that "I was a little leery about changing the

dates, and after talking with Cindy, I was even more

I was" -- well, she left out the word "was," but "I am

more leery."

A. Uh-huh.

Q. What did you tell Shelley Moore to make her

more leery about changing the dates?

A. Well, I just -- I felt like the system had

done what it was supposed to do and that I didn't -- I

didn't think that, you know, changing a file date was

something that I could do without someone higher up

telling me to do that.

4- Okay. And the system obviously assigned the

date on the docket sheet of October 15th of 2007 to the

date the complaint was filed, correct? I mean, that's

what you learned? Or did you?
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Page 13

take --

A. I -- I really don't know for sure.

Q. Okay. All right.

A. I just don't deal with that part of it.

Q. Okay. In any event, you were told by Shelley

that Mr. Albritton's office had started filing this

complaint before midnight and finished it after

midnight?

A. Right.

Q. Is that what you were told?

A. That's correct.

Q. Okay. And -- and your conclusion was if

the -- under those circumstances, the system would give

you exactly what the Notice of Electronic Filing shows

here, that is, the transaction is being received,

entered on one date, the 10/16 date, but filed on the

10/15 date, correct?

A. Correct.

Q. Okay. And why is the system set up that way?

A. What way?

Q. The way so that if I'm filing -- if I want t

file a complaint and I want to - because I want to have

a race to the courthouse, I want to get there first and

I'm uploading it but I don t hit the "send" button until

like 12:01 on the next day, why does it give me the
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10/7.5 filing date?

A. Well, you would have to ask our administra ve

office, which we are sent -- e e sent a basic

dictionarY, what we call, of events. A complaint is a

very basic dictionary event.

Q. Sure.

A. I did not create that event. I do create

events, but that was not one that I created.

Q. Okay. Well --

A. So I could not tell you why they structured it

that way.

Q. Okay. All you know --

A. I'm given that event.

Q. All you know is that under these set of

circumstances, the system worked the way it was supposed

to work?

A. Correct. I can go in and look at each of the

functions that it's supposed to do, like, you know, when

you're pulling in the file -- the filer and who it's

against and things like that, I can just look at the

event the way it's structured and see that it pulls the

file date first, you know, and just so forth.

Q. Okay. Did you share Shelley Moore's sense

that -- that you would be leery about changing the

dates?
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A. Correct.

Q. (BY MR. HOLMES) Is that what you were telling

me?

A. Correct.

Q. Okay. So when y u say the system did what it

was supposed to do, you're saying that it recorded both

those dates the way you would have expected it?

A. Right.

Q. Okay. Has anyone ever told you that someone

accused our clerk's office of conspiring with Eric

Albritton to alter these documents with the intent of

creating subject matter jurisdiction?

MR. BABCOCK: Object to the form.

MR. McWILLIAMS: Objection, form.

A. Do I answer?

Q. (BY MR. HOLMES) Yeah.

A. No.

Q. Have you heard about these articles that this

fellow that called himself the "Troll Tracker" wrote

about us?

A. I've heard about it.

Q. What have you heard?

A. Oh, just basically that -- I had read the

article, I think, when Texas Lawyer came out.

Q. Okay.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

TYLER DIVISION

ERIC M. ALBRITTON

v.

CISCO SYSTEMS, INC.,
RICK FRENKEL, MALLUN YEN &
JOHN NOH

)
)
)
)
)
)
)

C.A. NO. 6:08-CV-00089

REPORTER'S CERTIFICATION
DEPOSITION OF CYNTHIA PAAR

NOVEMBER 3, 2008

I, April Eichelberger, Certified Shorthand Reporter

in and for the State of Texas, hereby certify to the

following:

That the witness, CYNTHIA PAAR, was duly sworn by

the officer and that the transcript of the oral

deposition is a true record of the testimony given by

the witness;

That the deposition transcript was submitted on

  to the witness or to the attorney

for the witness for examination, signature and return to

me by  

That the amount of time used by each party at the

deposition is as follows:

MR. BABCOCK 12 minutes

MR. McWILLIAMS 1 minute

MR. HOLMES 8 minutes;
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. George L. McWilliams

2008.

April Eichelberger
Texas CSR No. 7495
Expiration Date: December 31, 2009

That pursuant to information given to the deposition

otficer at the time said testimony was taken, the
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following includes counsel for all parties of record:
ef/
FOR. ,THE PLAINTIFF:
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FOR'THE'DEFENDANT CISCO SYSTEMS,
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the outcome of the action.
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transcript and
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taken, and further that
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

TYLER DIVISION

ERIC M. ALBRITTON )
)

v. )
) C.A. NO. 6:08-CV-00089

CISCO SYSTEMS, INC., )
RICK FRENKEL, MALLUN YEN & )
JOHN NOH )

* ******** *** ** **** **** ********* ****** ***** **** *** *** ****

ORAL AND VIDEOTAPED DEPOSITION OF
RACHEL WILSON

NOVEMBER 3, 2008
VOLUME I

*******************************************************

ORAL AND VIDEOTAPED DEPOSITION OF RACHEL WILSON,

produced as a witness at the instance of the Defendant,

and duly sworn, was taken in the above-styled and

numbered cause on the 3rd day of November, 2008, from

5:19 p.m. to 5:31 p.m., before April R. Eichelberger,

CSR in and for the State of Texas, reported by machine

shorthand, at the United States District Court for the

Eastern District of Texas, 211 West Ferguson Street in

the City Tyler and the State of Texas, pursuant to the

Federal Rules of Civil Procedure and the provisions

stated on the record or attached hereto.
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PROCEEDINGS

THE VIDEOGRAPHER: This is the oral and

videotaped deposition of Rachel Wilson taken in the suit

styled Eric M. Albritton versus Cisco Systems, Inc., et

al., Cause Number 6:08-CV-00089. Today's date is

November the 3rd, 2008. We are located at the Federal

Courthouse Eastern Division, 211 West Ferguson Street,

Tyler, Texas. We are now on the record. The time is

approximately 5:19.

Will the court reporter please swear in

the witness.

RACHEL WILSON,

having been first duly sworn, testified as follows:

EXAMINATION

BY MR. BABCOCK:

Q. Would you state your name, please?

A. Rachel Wilson.

Q. And how are you employed, Ms. Wilson?

A. With the district court, federal district

court.

Q. And in what division?

A. Tyler.

Q. Okay. So that would be the Tyler division of

the Eastern District of Texas?

A. Yes, sir.
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Page 8
Q. Okay. What did -- why did she tell you that?

Was there --

A. I was her supervisor at the time.

Q. And what was your reaction to Ms. Thompson

telling you that she had changed a docket entry at the

instructions of Mr. Maland?

A. Well, when she told me, I just said that I

probably would not have done that and then she -- then

she told me that Dave had -- Dave Maland had told her to

10 do it.

11 Q. And why did you say that you would not have

12 done that?

13 A. I don't have the -- I don't think I have the

14 authority to change it.

15 Q. Was there any other reason why you wouldn't

16 have done it?

17 A. Well, as long as I've been with the court,

18 I've always been told never to change a file mark.

19 Q. Okay. And who has told you that? Who's

20 instructed you to do that?

21 A. Just former supervisors.

22 Q. Have you been instructed as part of your

23 training as a deputy district clerk that docket entries

24 are not changed without an order of the court, without

25 some sort of motion and order practice?
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Page 9

A. You mean file marks or docket entries?

Q. This stuff.

A. You mean dates?

Q. Yeah, dates like -- like

A. Yes, we do not change dates.

Q. And that's been part of your training as a

deputy district clerk, correct?

A. That's correct, uh-huh.

Q. Can you ever recall an instance where a date

was changed on a docket sheet like this, other than this

instance?

A. No, sir.

Q. How long have you been with the courts?

A. Twenty-two years.

Q. All right. Have you always been in Tyler?

A. Yes, sir.

Q. You said that you're a -- you're in

operations. What is -- what does that mean?

A. Well, I just started doing that recently. And

I assist with procedures and things like that, like

docketing procedures, creating and testing and -- in the

docketing area --

Q. Okay.

A. -- regarding the docket clerks.

Q. Okay. And obviously Faye Thompson was one of
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

TYLER DIVISION

ERIC M. ALBRITTON

v.

CISCO SYSTEMS, INC.,
RICK FRENKEL, MALLUN YEN &
JOHN NOH

)
)
)
)
)
)
)

C.A. NO. 6:08-CV-00089

REPORTER'S CERTIFICATION
DEPOSITION OF RACHEL WILSON

NOVEMBER 3, 2008

I, April Eichelberger, Certified Shorthand Reporter

in and for the State of Texas, hereby certify to the

following:

That the witness, RACHEL WILSON, was duly sworn by

the officer and that the transcript of the oral

deposition is a true record of the testimony given by

the witness;

That the deposition transcript was submitted on

to the witness or to the attorney

for the witness for examination, signature and return to

me by  

That the amount of time used by each party at the

deposition is as follows:

MR. BABCOCK 8 minutes

MR. McWILLIAMS 2 minutes

MR. HOLMES 0 minutes;
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Page 20
That pursuant to information given to the deposition

officer at the time said testimony was taken, the

following includes counsel for all parties of record:

FOR THE PLAINTIFF:

Mr. James A. Holmes

FOR THE DEFENDANT CISCO SYSTEMS, INC.:

Mr. Charles L. Babcock, Ms. Crystal J. Parker

FOR THE DEFENDANT RICHARD FRENKEL:

Mr. George L. McWilliams

FOR THE WITNESS:

Mr. Thomas E. Gibson, Mr. Bob Wells

That $  is the deposition officer's charges

to the Defendant for preparing the original deposition

transcript and any copies of exhibits;

I further certify that I am neither counsel for,

related to, nor employed by any of the parties or

attorneys in the action in which this proceeding was

taken, and further that I am not financially or

otherwise interested in the outcome of the action.

Certified to by me this day of

, 2008.

April Eichelberger
Texas CSR No. 7495
Expiration Date: December 31, 2009
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That pursuant to information given to the deposition

officer at the time said testimony was taken, the
following includes counsel for all parties of record:

.FOATHE PLAINTIFF:
, James A. Holmes

FOR'THE'DEFENDANT CISCO SYSTEMS, INC.:

Charles L. Babcock, Ms. Crystal J. Parker
FORTHE DFENDANT RICHARD FRENKEL:

. GeOfge L. McWilliams
FOR,,THE', ,:-WITNESS (). Thetnas E- Gibson, Mr. Bob Wells
That V  t.,hf.eposition officer's charges

 -,-,,,,,.--- -- 4-'" -.4to the Defendant,for —pr'ep4rin he original deposition, tt.. r ,,e e'-\ L reoN -

Ce''.'' Cftranscript and anyopieS, ,of, exlij4)its;( ki--,-), c
I further certifhat 47gM neither counsel for,

'CIF,:
related to, nor employed '1:1/ , any of the parties or"f.Th7, t
attorneys in the action inivifich this proceeding was
taken, and further that I am not financially or
otherwise interested in the outcome of the action.

CCertified to by me this ,) oeYa- day of

2008.

April Eichelberger
Texas CSR No. 7495
Expiration Date: December 31, 2009
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